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Easy Come often ends in Hard Going 


An interesting booklet 
showing the many steps 
involved in a typical 
stock transfer is yours 
for the asking. 


All too often the keeping of a corporation's 
stock records—records which constitute the 
evidence of its shareholders’ titles to their 
stock and rights to the dividends—is taken 
casually; “Leave it that way and we'll fix 
it next week"; "This'll do"; "I think it was 
this way"... and seems at the time to be 


enough. 


But the little put-offs and who'll-cares of 
today may become the Oh-please-we- 


didn't-intends of tomorrow. 


The way a good transfer agent keeps a 
company's stock records is a great com- 
fort when the exigencies of human affairs 
make the accuracy and completeness of 
your stock records of extra importance to 


someone outside. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). . 


When it is desired to preserve The Journal in a permanent file, a 


special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbiaand inevery 
province of Canada, we: 


1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
inga client inany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4—keep attorneys informed 
of 9S sues top 09 De pale 
and reports to be filed by a 
client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 
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Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
Agent, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary or Depositary 
for Reorganization Committees, 
or Liquidating Agent for corpo- 
rations being dissolved. 
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—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes,. both 
Federal and State. 


Partial List of Fields or Topics Covered 


Federal Taxes + State and Local Taxes + Social 
Security + Liquor Control + Banking ~- Public 
Utilities + Securities + Insurance - Trade Regu- 
lation + Carriers + Aviation + Food, Drugs and 
Cosmetics + Bankruptcy - Warlaw + Chattel 
Mortgages Conditional Sales - Labor + Trusts 
Accountancy Law + Congressional 

i U. S. Supreme Court 
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What Constitutes Doing Business 
Leasing Real Property From Others 


It has been held that the mere 
execution of a lease whereby a 
foreign corporation leased real 
property from others in a state in 
which it was not licensed, did not, 
of itself, constitute the doing of 
business so as to require qualifica- 
tion on the part of the foreign 
corporation.* 

There are also decisions which 
indicate that a foreign corporation 
may maintain an office in a state 
in which it is not registered, with- 
out being required to qualify— 
provided it limits the activities of 
that office solely to the furthering 
of interstate commerce.” 

Where, however, a foreign cor- 
poration about to execute a lease 


contemplates carrying on intra- 
state business within a state in 
which it is not licensed, a different 
situation is presented, as there are 
decisions which indicate that au- 
thority to do business should have 
been obtained before the execution 
of the lease? By first qualifying, 
questions are avoided as to the 
power of the corporation, under 
the statutes, to enter into con- 
tracts, leases and other activities 
with respect to the particular state. 
Such prior qualification may be 
emphasized with respect to those 
states where contracts which are 
entered into while doing business 
prior to qualification, are unen- 
forceable even after qualification.‘ 


* Ferkel v. Columbia Clay Works, (1911) (Ill.) 192 Fed. 119; Dold Packing Co. 
v. Doerman, (1923) (Neb.) 293 Fed. 315. 


* Alfred M. Best Co., Inc. v. Goldstein, (Conn.) 1 A. 2d 140; United Newspaper 


Magazine Corp. v. United Advertising Companies, Inc., (Ill.) 17 N. E. 2d 345; (in 
Maryland, however, L. 1937, Ch. 504, contains provision for the appointment by 
foreign corporations engaged in interstate commerce of a resident agent and for 
the maintenance of a mailing address) ; Inderrieden Co. v. Johnson Co., (Minn.) 128 


N. W. 570; Federal Schools, Inc. v. Sidden, (N. J.) 188 A. 446. (Note: These 
decisions did not turn upon the question of the leasing of offices. However, offices, 
apparently leased, were maintained in connection with the furtherance of inter- 
state commerce and qualification was held unnecessary.) 

*Woodward et al. v. Fox West Coast Theatres, (Ariz.) 284 Pac. 350; Trul 
Warner Co., Inc. v. Kaufman Hats, Inc., (Il.) 352 Ill. 541, 186 N. E. 167; E. & G. 
Theatre Co. v. Greene et ux., (Mass.) 103 N. E. 301; Amalgamated Zinc & Lead 
Co, v. Bay State Zinc Mining Co., (Mo.) 120 S. W. 31; Foreman & Clark Mfg. Co., 
Inc. v. Bartle, (N. Y.) 211 N. Y. 602; Johnson et al. v. Seaborg et al., (Ore.) 137 
Pac, 191. In another New York decision, the leasing of a building by a foreign 
corporation, which sublet it to others, was held to be “doing business.” Cassidy’s, 

id, v. Rowan et al., 163 N. Y. S. 1079. In Arkansas, the purchase of a fractional 
undivided interest in oil and gas leases has been held to constitute an intrastate 
transaction which required prior qualification on the part of the purchasing 
company. Republic Power & Sovciee Co. v. Gus Blass Co. et al., 263 S. W. 785 

Alabama, Arizona, Arkansas, Idaho, Iowa, Michigan, Mississippi, Missouri, 
New Jersey, New York, Oklahoma, South Dakota, Tennessee, Texas, Utah, 
Vermont, Wisconsin and Wyoming. 
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Domestic Corporations 


Louisiana. 


By-law requiring offer of stock to stockholders generally by share- 
holder, before sale elsewhere, ruled to have no application to cer- 
tificate issued to nominee of attorney, for services rendered company, 
who desired certificate transferred to his name. Stock, given to an 
attorney for services rendered to a corporation, was issued in the 
name of a nominee whom he designated, who endorsed the certificate, 
which remained in the attorney’s possession. The Court of Appeal 
of Louisiana, Orleans, ruled that the attorney was entitled to have 
the certificate transferred to his name. It denied the claim of the 
nominee’s heirs to the stock and held that a by-law of the company 
requiring a stockholder to first offer his stock to the stockholders 
before selling it, had no application under such circumstances, since 
the stock already belonged to the attorney. State ex rel. Cabral v. 
Strudwick Funeral Home Inc., et al., 4 So. 2d 760. Rayl & Loeb of 
New Orleans, for defendant-appellant. Harry Herman of New Orleans, 
for relator-appellee. 


Minnesota. 


General manager of corporation which held no stockholders’ or 
directors’ meetings, held to have implied authority to contract on 
behalf of company. In an action brought by an employee to recover 
for services rendered under contract with a corporation of which 
defendant was trustee in liquidation, the contract was alleged to have 
been made with the defendant as the then president and general 
manager of the company. Its only stockholders were the plaintiff, 
the defendant and the latter’s wife. It never adopted by-laws and 
there had never been any meetings of stockholders or directors until 
the corporation’s decision to liquidate. Under these circumstances, 
the Supreme Court of Minnesota found the defendant had had implied 
authority to enter into the contract with the plaintiff on behalf of 
the corporation and affirmed an order denying the defendant judg- 
ment, noting that “stockholders may express themselves by conduct 
as fluently and plainly as by formal, recorded action. Here was a 
clear case of implied authority in defendant as president and general 
manager. By that is meant authority implied or inferred from the 
facts. The result is an authority which is not merely apparent or 
created by estoppel. It is authority actually conferred, its expression 
being found in conduct rather than words.” Lewin v. Proehl, 300 
N. W. 814. O’Hara & Sheran of Glencoe, for appellant. Herbert 
H. Hoar of Glencoe, for respondent. 


New York. 


Stockholder in unincorporated joint stock association held to have 
no statutory right to inspect the association’s books. Petitioner, asa _ 
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stockholder in a New York unincorporated joint stock association, of 
which defendants were officers, sought a peremptory order under 
Article 78, Civil Practice Act, to grant him permission to inspect the 
stock list of the company, after the board of managers had denied his 
oral and written requests. The purpose of the requests was to enable 
petitioner and his associates to offer to purchase stock from the stock- 
holders sufficient to place them in a position to exercise a voice in the 
management and direction of the policies of the company. The New 
York Supreme Court, Appellate Division, First Department, reversed 
the court at Special Term, which had granted the application. Referring 
to the petitioner, the Appellate Division observed: “The remedy 
which he seeks can find no support in the law. It must be remembered 
that the company is an unincorporated joint stock association organized 
under the common-law right of contract. Petitioner’s rights and 
those of the other stockholders of the association arise out of a private 
contract pure and simple. Such a right was not enforcible by mandamus 
at common law.” Newman v. Smith et al., New York Supreme Court, 
Appellate Division, First Department, December 19, 1941. Com- 
merce Clearing House Court Decisions Requisition No. 272075. 


Pennsylvania. 


Claim, involving bonds pledged as collateral security for pre- 
existing debt, ruled an unsecured claim in bankruptcy proceeding. 
In determining, in a proceeding involving the reorganization of a 
company under chapter 10 of the Bankruptcy Act, whether a claim 
filed by a bank as trustee under a mortgage given by the debtor as 
security for an issue of bonds was to be regarded as a secured or 
unsecured claim, the United States District Court, M. D., Pennsyl- 
vania, noted that “the debt which the bonds were to secure had been 
incurred several years before the pledging of the bonds, and the debtor 
did not receive any additional money for these bonds.” ‘The court 
ruled that the claim was an unsecured one and that the bonds, being 
pledged as collateral security for a pre-existing debt, were issued 
in violation of Article 16, Section 7 of the Constitution of Pennsyl- 
vania, which provides that: “No corporation shall issue stocks or 
bonds except for money, labor done, or money or property actually 
received ; and all fictitious increase of stock or indebtedness shall be 
void.” In re Mifflinburg Body Co., 41 F. Supp. 9. Samuel Handler 
and Gilbert Nurick of Harrisburg, for Mifflinburg Bank & Trust Co. 
Harry S. Knight of Sunbury and Walter H. Compton of Harrisburg, 
for trustee. Miller A. Johnson of Lewisburg, for creditors. 
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West Virginia. 


Corporation proclaimed for nonpayment of taxes held empowered 
to maintain equity suit to protect its property which was not liqui- 
dated in forfeiture suit. Plaintiff West Virginia corporation insti- 
tuted this suit in an endeavor to remove a cloud on its title to certain 
real estate. Several years prior to the suit, plaintiff had been pro- 
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claimed by the governor as delinquent in the payment of its corpora- 
tion taxes and a chancery action had been brought by the attorney 
general against the company and other West Virginia corporations, 
similarly delinquent. In that action it had been decreed that the 
charter rights and franchises of the defendant corporations were 
forfeited and annulled and a special receiver was appointed to convert 
the corporate assets into cash to pay the state taxes. The lower 
court had given judgment in favor of the defendants in the present 
suit by the plaintiff corporation, whose charter had been annulled, 
ruling in effect that it had no capacity to sue after the forfeiture. The 
Supreme Court of Appeals, however, reversed the lower court, con- 
cluding, after an examination of the pertinent statutes, that the decree 
in the forfeiture suit did not prevent the corporation from subse- 
quently instituting and maintaining a suit in equity in its name to 
protect its property which was not disposed of or liquidated in the 
forfeiture suit. Peora Coal Co. v. Ashcraft et al., 17 S. E. 2d 444, 
Columbus Wetzel of Clarksburg, D. A. Abruzzino of Shinnston, 
Strother & McDonald of Clarksburg, and F. E. Parrack of Kingwood, 
for appellant. John C. Southern and Geo. W. Bland of Clarksburg, for 
appellees. 


Foreign Corporations 


Massachusetts. 


Jurisdiction held not acquired over foreign corporation by service 
on state official where no office was maintained in state. Service of 
process upon defendant corporation was made by serving the Com- 
missioner of Corporations under a statute requiring every foreign 
corporation having a usual place of business and doing business in 
Massachusetts to appoint the Commissioner as its attorney, and pro- 
viding that “in failure of an actual appointment, such foreign cor- 
poration shall be deemed to have made the appointment as concerns 
any cause of action arising out of business done by it in this state.” 
The defendant had never made such an appointment and contended 
that it had no usual place of business in the state and that the cause 
of action did not arise out of any business done by it there. The 
United States District Court, D. Massachusetts, dismissed the action 
for want of jurisdiction over the defendant, upon evidence which 
showed defendant had only a soliciting agent who forwarded orders 
taken in the state to defendant at a point out of the state for acceptance 
and where the agent purchased defendant’s product for his own 
account, which he later sold to his own customers. The court indi- 

- cated such activities did not amount to “doing business” in the state. 
Bellar v. Lake Erie Chemical Co.,* 41 F. Supp. 676. Russell J. Coffin 
and Mahony, Bryer & Coffin of Boston, for plaintiff. Charles C. 
Cabot, William H. Daly and Ropes, Gray, Best, Coolidge & Rugg of 
Boston, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts, page 519. 
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Michigan. 

Judgment by default in garnishment proceedings set aside where 
obtained by serving the judgment debtor as the agent for a foreign 
corporation which was the garnishee. Plaintiff in 1938 obtained a 
judgment for $1,710 and costs against the individual defendant, who 
was employed as a salesman for the corporate garnishee defendant. 
A writ of garnishment issued against the employer company was 
served by handing it to the judgment debtor, the employee, while in 
the office of the corporation. He did not deliver the garnishment writ 
to his employer, nor inform it of service of the writ. Default judg- 
ment was entered against the corporation, which learned of this four 
months later. The corporation moved in the lower court to set 
the default judgment aside and this motion was denied. Upon appeal, 
the Supreme Court of Michigan set the default judgment aside, 
regarding the service upon the judgment debtor as the agent of the 
foreign corporation as unauthorized and ruled that it conferred no 
jurisdiction over the corporation as garnishee defendant and that the 
judgment was, therefore, void. John W. Masury & Son v. Lowther, 
(Cook Paint & Varnish Co., Garnishee), 300 N. W. 866. Leo W. Kuhn 
of Detroit, for garnishee defendant-appellant. Maurice Schwartz of 
Detroit, for plaintiff-appellee. 


New Jersey. 


Corporation, having merely a representative in state who made 
inspections of its products, sold and installed through others, held not 
subject to jurisdiction. The defendant Indiana corporation, which 
sought to have service of process which had been made upon it in 
New Jersey set aside, had only an individual representative in the 
state. The products of this defendant company were sold in New 
Jersey through other corporations, which installed them. The defend- 
ant’s representative’s duties were confined to making inspections, 
listening to complaints and directing those complaining to get in 
touch with their own contractors. The company maintained no office 
or place of business in the state. The Supreme Court of New Jersey 
held that it was not doing business and that the representative, on 
whom process had been served, was not a representative qualified 
under the statutes of the state to receive service of such process, and 
therefore ordered the service set aside. Taylor et al. v. H. A. Thrush 
& Co. et al.,* 23 A. 2d 274. Commerce Clearing House Court Deci- 
sions Requisition No. 272583. Henry P. Bedford of Irvington, for 
plaintiffs. George W. C. McCarter of Newark, for defendants. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey, page 508. 


New Mexico. 


Unlicensed corporation doing business ruled able to maintain suit 
on contract accepted in another state. Plaintiff unlicensed foreign 
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corporation was engaged in the business of furnishing publicity film 
rental service for various merchants throughout the state of New 
Mexico and throughout the United States at a designated rental fee, 
It maintained traveling agents who traveled throughout the state 
whose duty it was to contact the merchants to be served and enter 
into written contracts with them. Defendant entered into a contract 
with the plaintiff company, wherein it was agreed that plaintiff would 
prepare motion pictures and other publicity films to advertise defend- 
ant’s business, which films were to be shown upon the screens of 
theatres located in a New Mexico city. Plaintiff, however, had no 
contact with the theatres, arrangements with them being effected by 
the defendant. The contract between the plaintiff and defendant 
contained the following language: “This subscription shall not be 
binding upon the Film Co. until countersigned and acknowledged in 
writing by a home office official.” The contract was countersigned by 
a home official in Colorado. Defendant paid but three installments 
for the services rendered and then refused to make any further pay- 
ments. It alleged as a defense that plaintiff was doing business with- 
out having first obtained a certificate of authority. A judgment was 
given for the plaintiff in the lower court. Upon appeal, this was 
affirmed by the New Mexico Supreme Court. That court referred to 
Sec. 32-207, denying to an unlicensed foreign corporation transacting 
business in the state the right to maintain an action in the state “upon 
any contract made by it in this state.” The court assumed, without 
deciding, that plaintiff was transacting business in New Mexico and 
by its ruling, indicated that such a corporation could maintain an 
action in the state upon a contract made elsewhere. Alexander Film 
Company v. Pierce, New Mexico Supreme Court, January 27, 1942; 

121 P. 2d 940. Commerce Clearing House Court Decisions Requisi- 
tion No. 274433. Lee R. York of Hobbs, for appellee. J. O. Walton 
of Hobbs, for appellant. 


New York. 


Service upon agent designated under Federal Motor Carrier Act 
upheld. Defendant was a New Jersey corporation, engaged in the 
interstate motor transportation business, which had designated an 
agent in the State of New York under the provisions of the Federal 
Motor Carrier Act of 1935 for the service of process against it there. 
In an action for wages in the New York Supreme Court brought by 
plaintiff, a resident of New York, service had been made upon the 
designated agent. The defendant corporation appeared specially, 

_ seeking to vacate the service of the summons and to have the action 
dismissed. The Supreme Court, Appellate Division, Second Depart- 
ment, affirmed an order denying defendant’s motion to vacate and 
set aside the service, stressing that jurisdiction was acquired over the 
defendant by its consent. The court overruled defendant’s conten- 
tion that Section 229 of the Civil Practice Act of New York provides 
the exclusive method of obtaining jurisdiction over the person of a 
foreign corporation and it indicated that service under the Motor 
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Carrier Act was not limited to cases where the cause of action arises 
out of commerce transacted within the state. Esperti v. Cardinale 
Trucking Corporation, New York Supreme Court, Appellate Division, 
Second Department, December 1, 1941. Commerce Clearing House 
Court Decisions Requisition No. 270721. Abraham D. Wiseman, for 
the appellant. Samuel J. Robbins, for the respondent. (Note: A 
recent New York Federal court decision to the same general effect is 
Brenner et al. v. The Queen City Coach Company, United States Dis- 
trict Court, Southern District of New York, December 27, 1941. 
Commerce Clearing House Court Decisions Requisition No. 273384.) 


Foreign corporation residuary legatee held not empowered, under 
statute, to act as administrator with the will annexed. A creditor 
sought the appointment of the public administrator of the county as 
administrator of the will annexed of an estate of which the sole 
residuary legatee was a foreign corporation organized for charitable 
purposes and having a place of businc$s in the state. There was no 
distributee competent to receive letters. The foreign corporation 
was designated by the testator as his executor. Its charter did not 
expressly empower it to act as an executor or an administrator. It 
appeared before the Surrogate’s Court, Bronx County, and demanded 
that letters of administration with the will annexed be issued to it 
under that part of the Surrogate’s Court Act, Sec. 133, subd. 2, which 
reads: “A-corporation which is a residuary legatee shall be qualified 
to act as such administrator ; although not specially authorized by its 
charter or any provision of law.” The court denied the request of 
the corporation, and ordered letters issued to the public administrator, 
saying: “A statute of this state granting powers and privileges to 
‘a corporation’ or to ‘any corporation’ must, in the absence of plain 
indication to the contrary, be held to apply only to corporations 
created by this state and over which it has the power of visitation 
and control. There is no such contrary indication in this statute, and 
only a domestic corporation may avail itself of the right granted by 
the Legislature in enacting the quoted sentence.” Jn re Dueclund’s 
Estate, 31 N. Y.S.2d 4. Lotta Crabtree Roth of New York City, for 
petitioner. Schulz & Williamson (Bernard J. O’Connell, of counsel), 
of New York City, for Public Administrator. Shiland, Hedges & 


Pelham (Robert M. Davis, of counsel), of New York City, for 
residuary legatee. 


Service of process vacated where made on corporation engaged in 
interstate commerce merely maintaining sales office in New York. 
Defendant Minnesota corporation moved for an order vacating service 
of summons and complaint upon it on the ground that it was not 
within the jurisdiction. The United States District Court, Southern 
District of New York, granted the motion upon evidence which indi- 
cated that its activities in New York were limited to the maintenance 
of an office in charge of a sales representative, which salesmen of the 
company’s products visited infrequently for the purpose of receiving 
instructions. All sales were subject to approval in Minnesota. No 
stock of merchandise was maintained in New York, all shipments 





In the National Interest, 


The circulation of The Corporation the names of 
Journal must be reduced. 


Many names must be eliminated from 


the list. 


With the strain of war upon our na- 
tion’s economic machinery, paper and 
the raw materials, man-hours and mill- 
space that go into its making, must be 


conserved. 


So we feel it a duty to restrict, for the 
duration of the war, the circulation of 
The Corporation Journal to those ac- 


tively interested in its contents. 


Not being a paid-subscription maga- 
zine, The Journal’s list is not self-cor- 
recting and, therefore, during the 34 
years of its life, there have almost cer- 


tainly accumulated on its mailing list 





being retained on the list-of course 
Our desire is without cost or obligation to you. 


while retain- You will, by such cooperation at this 


time, help us to help conserve the 
nation’s resources as the government 
has asked, and at the same time help 
us to see that The Corporation Journal 
-which so many have said fills a place 
not occupied by any other publication 
-continues to reach those for whom 


it is intended. 


We thank you. 


CORPORATION TRUST 


poration Trust Company 


Corporation System 
d Associated Companies 
* 





158 The Corporation Journal 


being made from Minnesota. Any disputes and other relations with 
customers were carried on from Minnesota. The court regarded such 
activities as insufficient to subject the corporation to the process of 
the local courts. Costello v. Lee et al.,* United States District Court, 
Southern District of New York, December 18, 1941. Commerce 
Clearing House Court Decisions Requisition No. 272116. Wien & 
Tomback of New York City, for the plaintiff. Spiro, Felstiner & 
Prager (Theodore R. Malsin, of counsel), of New York City, for 
defendant Raymond Laboratories, Inc., appearing specially. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,607. 


Tennessee. 


Service of process upheld where made upon clerk in company’s 
office in absence of chief agent in charge of that office. A judgment 
by default was obtained against a domesticated foreign corporation, 
based upon service of summons on a clerk in the company’s Knoxville 
office at a time when the chief agent at that office was absent from 
the city. The corporation filed a bill to have the judgment declared 
void for lack of legal service of process, which the Chancellor dis- 
missed. The Court of Appeals affirmed the Chancellor’s decree. Upon 
certiorari, the Tennessee Supreme Court affirmed the courts below. 
It regarded the service as proper under Sec. 8669 of the Code, read- 
ing: “\hen a corporation, business trust, or any person has an 
office or agent, or resident director, in any county other than that in 
which the chief officer or principal resides, the service of process may 
be made on any agent or clerk employed therein in all actions brought 
in such county against same growing out of the business of, or con- 
nected with, said principal’s business; but this section shall apply 
only to cases where the suit is brought in such counties in which such 
agency, resident director, or office is located.” This section, the court 
said, “authorized service on any agent or clerk in the county in which 
suit is brought with the single exception of the county in which the 
chief officer or principal resides.” The Texas Company v. Cox et al., 
156 S. W. 2d 809. Commerce Clearing House Court Decisions Requisi- 
tion No. 271616. Cates, Smith & Long and Wilbur W. Piper of 
Knoxville, for appellant. Ely & Ely of Knoxville, for appellees. 


Taxation 
Federal. 


Taxability of receipt by voting common stockholder of stock divi- 
dend in non-voting common stock, for federal income tax purposes, 
ruled to depend upon whether the distribution effects a change in the 
‘proportionate interests of the stockholders. Petitioner was the owner 
of voting common stock in a corporation which had outstanding also 
non-voting common and 7% cumulative preferred stock. In 1936, the 
corporation distributed a 10% stock dividend in non-voting common 
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stock, divided between the holders of voting common and non-voting 
common stock. Petitioner in this suit challenged the action of the 
Board of Tax Appeals in including, as taxable income, an amount 
representing the value of the non-voting common stock received by 
him as a dividend. The Circuit Court of Appeals, Ninth Circuit, 
stated that “the real test to be used in determining whether the stock- 
holder who receives a dividend of stock in the same corporation has 
received income, is whether the distribution effects a change in the 
proportionate interests of the stockholders.” It concluded its deci- 
sion as follows: “In the instant case, when the stock dividend was 
made there were two classes of stockholders. Both received the stock 
dividend, but the record does not show whether the proportionate 
interests changed. When the distribution of $121,680.43 was made 
in non-voting common stock, there was outstanding $397,471.25 in 
voting common stock, and $819,333.06 in non-voting common stock, 
making a total of $1,216,804.31. If the voting common stockholders 
received the same proportion of the distribution as $397,471.25 bears 
to $1,216,804.31, then we think petitioner had no ‘income’ but if they 
received a different proportion than the one specified, petitioner 
derived ‘income.’ The decision is reversed, and the cause is remanded 
for further proceedings in accordance with this opinion.” Sprouse 
v. Commissioner of Internal Revenue,* 122 F. 2d 973. Charles E. 
McCulloch and Thomas B. Stoel, Jr., of Portland, Oregon, for peti- 
tioner. Samuel O. Clark, Jr., Asst. Atty. General, and Sewall Key 
and Warren F. Wattles, Sp. Assts. to Atty. General, for respondent. 


* The full text of this opinion is printed in the CCH Standard Federal Tax 
Service—1941—J 9703. 


New Jersey. 


New Jersey corporation, with three district offices in New Jersey, 
one of them in Newark, ruled not to have its “chief office” in Newark 
for tax purposes, where executive control was in another state. 
Respondent New Jersey corporation had its “principal office” or 
“registered office” in Jersey City. Its executive offices were in Phila- 
delphia. It had regional offices in six states other than New Jersey 
and acting under one of these, in New York, were three district offices 
in New Jersey, located in Newark, Atlantic City and Trenton. The 
question presented was whether the Newark office could be regarded, 
for property tax purposes, as the “chief office,” so as to give a situs 
to intangibles of the company in Newark. The New Jersey Supreme 
Court affirmed the County Board of Taxation and the State Board of 
Tax Appeals in holding that the “chief office” of the company was 
not in Newark for tax purposes, finding that the proofs submitted 
compelled the conclusion that respondent’s executive activities were 
not carried on in Newark, that control of its operations was not exer- 
cised there, that neither important orders nor regulations were pre- 
scribed in Newark and that the “vital acts” of the company’s existence 
were not daily done and transacted in Newark and therefore that 
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there was not proof of the existence of a “chief office” of the company 
in Newark for tax purposes. City of Newark v. State Board of Tax 
Appeals et al.,* New Jersey Supreme Court, January 19, 1942. Com- 
merce Clearing House Court Decisions Requisition No. 274145. 
Raymond Schroeder (Joseph A. Ward, of counsel), for prosecutor. 
McCarter, English & Egner (G. W. c McCarter, of counsel), for 
respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey, page 2254. 


Oklahoma. 


Licensed foreign corporation, with office in Oklahoma where poli- 
cies were determined and business controlled, ruled subject to income 
tax on income from its intangibles. The appellant Delaware corpora- 
tion sought a refund of Oklahoma income taxes paid on income 
received from certain intangible securities it owned during the years 
1936, 1937 and 1938. The eompany, which was licensed during those 
years to carry on business in Oklahoma, was engaged in the business 
of acquiring and holding intangible securities for investment pur- 
poses. Its corporate officers, with one exception, and all of its stock- 
holders resided in Oklahoma, where the officers determined the business 
policy and controlled the company’s transactions. For the purposes 
of convenience, however, all intangible assets were located outside 
the state of Oklahoma. Trust companies in Pennsylvania and Missouri 
acted as agents of the corporation, upon instructions from Oklahoma, 
to purchase or dispose of securities owned by the corporation. Noting 
that the state courts of Oklahoma had not passed upon the question 
as to whether such a company was to be regarded as transacting 
business, for income tax purposes, outside the state or in Oklahoma, 
the United States Circuit Court of Appeals, Tenth Circuit, concluded 
from the facts that the corporation was carrying on its principal 
business in Oklahoma and was therefore taxable under Sec. 5(b) of 
the law imposing the income tax which made taxable “any corpora- 
tion whose principal business is carried on or transacted in Oklahoma.” 
Upholding the assessment, the court concluded: “It follows that if 
the state of Oklahoma may attribute a taxable situs to a corporation, 
it may upon the soundest principles subject its intangible property to 
the income tax laws of the state, wherever located, as if it were a 
citizen of the state of Oklahoma.” Chestnut Securities Co. v. Okla- 
homa Tax Commission,* United States Circuit Court of Appeals, Tenth 
Circuit, January 16, 1942. Commerce Clearing House Court Deci- 
sions Requisition No. 273665. Richard B. McDermott (Charles A. 
Coakley and G. Ellis Gable, on the brief), for appellant. F. M. Dudley 
(A. L. Herr and C. D. Stinchecum, on the brief), for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma, page 1701. 

Corporation’s segregation of state income upheld against commis- 

sion’s assessment based on indirect allocation of income of only one 
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of several departments operated by company. The taxpayer was a 
foreign corporation with its principal office in Texas. It produced 
crude oil in Oklahoma which it marketed, after refining elsewhere, in 
Oklahoma and other states. It made its income tax returns for the 
years in question on the basis of a segregation of its Oklahoma income. 
The tax commission, however, effected an assessment by a method 
of indirect allocation under statutory discretionary power given it 
where other designated methods were impracticable or inequitable. 
In doing so, it applied a percentage or ratio formula to only one of 
six departments into which the company’s bookkeeping system was 
divided, this being the crude purchase and storage departments. 
Among the departments not considered were the producing, refining, 
marketing and traffic departments. The Oklahoma Supreme Court 
noted that “the statute clearly favors direct allocation” and that where 
the statutory system of indirect allocation is applied to the income of 
a corporation operating as a unit in interstate commerce, the alloca- 
tion by the percentage or ratio method “must be based on the business 
as a whole. The commission may not single out a particular depart- 
ment, as was done in this case, and apply thereto the indirect method 
of apportionment for income tax purposes. Such procedure would 
not reasonably reflect this state’s contribution to the entire profits of 
the corporation.” The court concluded that the taxpayer had made 
return of its Oklahoma income in the most practical manner to be 
devised. The commission’s proposed assessment was ordered can- 
celled. Magnolia Petroleum Co. v. Oklahoma Tax Commission, Okla- 
homa Supreme Court, December 16, 1941. Commerce Clearing House 
Court Decisions Requisition No. 271803. Walace Hawkins and Earl 
A. Brown of Dallas, Texas, and W. R. Wallace and B. B. Blakeney, 
Jr., of Oklahoma City, for plaintiff in error. F. M. Dudley, A. L. 
Herr, C. D. Stinchecum and A. D. Howell, of Oklahoma City, for 
defendants in error. 


Wisconsin. 


Privilege dividend tax ruled applicable to dividend declared out of 
profits “exclusive of those derived from property located and busi- 
ness transacted in the State of Wisconsin,” where evidence showed 
Wisconsin earnings were not segregated but lost their identity in a 
single general surplus account. The petitioner corporation, which 
operated a store in Wisconsin as well as other states, challenged the 
assessment of a privilege dividend tax, because the directors had 
declared a dividend “out of the profits of the company for the year to 
date exclusive of those derived from property located and business 
transacted in the State of Wisconsin.” The tax was imposed “for 
the privilege of declaring and receiving dividends, out of income 
derived from property located and business transacted in this state.” 
The evidence showed that the petitioner company maintained a single 
surplus account to which it credited all earnings derived from its 
commercial enterprises, and against which it debited all dividends 
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paid on its various classes of capital stock. No segregation of profits 
or earnings from property located or business transacted in Wisconsin 
was attempted by the petitioner, nor was the general surplus account 
subdivided into separate accounts, thus distinguishing Wisconsin 
profits or surplus from other profits or surplus after Wisconsin earn- 
ings had been reflected in the general surplus account through credits 
made to that account. The Wisconsin Board of Tax Appeals upheld 
the imposition of the tax, observing: “Once the blending of surplus 
has occurred, through the commingling of non-Wisconsin and Wiscon- 
sin profits, the petitioner is without power to extract or separate the 
integral parts of the unit of surplus, in its attempt to defeat the pur- 
pose for which the privilege dividend tax law was enacted.” “In the 
case at bar, the action of the directors in restricting the payment of 
dividends to those not accumulated from Wisconsin surplus, in our 
judgment, was legally ineffectual to accomplish the purpose intended.” 
Montgomery Ward & Co. Incorporated v. Wisconsin Department of 
Taxation,* Wisconsin Board of Tax Appeals, January 8, 1942. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin, page 1901. 


Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Catirornia. Docket No. 283. Butler Brothers v. McColgan, Fran- 
chise Tax Commissioner, 111 P. 2d 334. (The Corporation Journal, 
November, 1941, page 38.) California Bank and Corporation Fran- 
chise Tax Act—allocation of income. Appeal filed, July 19, 1941. © 
Probable jurisdiction noted, October 13, 1941. Argued, February 
12, 1942. Judgment affirmed, March 2, 1942. 

TFeperat. Docket No. 894. Helvering, Commissioner of Internal 
Revenue v. Sprouse, 122 F. 2d 973. The Corporation Journal, April, 
1942, page 158.) Federal income tax—stock dividend paid in non- 
voting common stock of corporation. Appeal filed, January 21, 1942. 


* Data compiled from CCH U. S. Supreme Court Service, 1941-1942. 
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Regulations and Rulings 


Catirornia—The Attorney General of California has expressed 
the view that under Sec. 32 of the Bank and Corporation Franchise 
Tax Act it is very doubtful whether a foreign corporation can be pre- 
vented from filing papers in bankruptcy in a Federal Court sitting in 
California. However, in view of Secs. 124 and 124a, 28 U. S.C. A., the 
State may bring facts to the attention of the court which should require 
payment of taxes and restoration of corporate rights as a condition 
precedent to carrying on intrastate business in California. (Opinion to 
the Franchise Tax Commissioner, California CT (Corporation Tax) 
Service, {| 8-929). 

The Franchise Tax Commissioner has recently completely revised 
the Personal Income Tax Regulations. 

The Attorney General has ruled that sales of second-hand maga- 
zines are exempt from the sales tax. (California CT, { 60-201.) 

FeDERAL—Extensions of time for filing federal income and excess 
profits tax returns for fiscal years ending in 1942 will be granted only 
where the allowance is “fully justified.” It is indicated that extensions 
will be granted only where most unusual and meritorious circum- 
stances are shown. All applications should be filed directly with the 
collector of internal revenue for the district in which the taxpayer is 
required by law to file the return. Applications by corporations which, 
in the opinion of the collector, warrant favorable consideration will 
be referred by him to the Bureau at Washington for consideration. 
(I. T., 423 CCH Standard Federal Tax Service, {| 6188.) 

Itt1nois—The Department of Finance, as a result of a recent deci- 
sion of the Illinois Supreme Court, has issued a bulletin warning any- 
one subject to the Retailers’ Occupation (Sales) Tax that credit 
memoranda issued prior to the amendment of July 1, 1941, to the refund- 
ing provision (Section 6) of the act imposing this tax, are void. (Illi- 
nois CT, {| 68-047.) 

The Department of Finance has indicated that a foundry purchas- 
ing scrap and selling it back to the same party in the form of a new 
product is taxable under the sales tax law upon its gross receipts if 
the scrap is combined with other tangible personal property to form 
part of a completed product, but not if it is merely processed and 
returned. (Illinois CT, { 68-041.) 

InptIaNA—The gross receipts of sub-contractors are taxable for 
gross income tax purposes at the rate of one per cent and not one- 
fourth of one percent. (Opinion, Attorney General of Indiana to Gross 
Income Tax Division, Indiana CT, {[ 15-055.) 

Vircinta—The Attorney General of Virginia has advised the State 
Entomologist that a person who comes into Virginia and takes orders 
for nursery stock and such nursery stock is to be shipped by his prin- 
cipal from out of the state, is offering nursery stock for sale in Virginia 
and should secure a certificate of registration from the State Ento- 
mologist to sell nursery stock under Section 882, Virginia Code of 
1936. (Virginia CT, 79-028.) 
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Some Important Matters for 
April and May 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings 
may obtain details from any office of The Corporation Trust Company or C 
Corporation System. 

ALaBAMA—Annual Franchise Tax due April 1, but may be paid with- 
out penalty until April 30.—Domestic and Foreign Corporations. 
ArKaNnsaS—Income Tax Keturn and Payment due on or before May 15, 
—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 
CALIFORNIA—Quarterly Retail Sales ‘fax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 
CoLtorapo—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 
DetawarRE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 
District or CoLumB1A—Income Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 
DoMINION oF CANADA—Annual Summary due on or before June 1.— 
Dominion Companies. 
Income Tax and Excess Profits Tax Return due on or before 
April 30.—Domestic and Foreign Corporations. 
INDIANA—Quarterly Gross Income Tax Return and Payment due on or 
before April 15.—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 
Kansas—Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 

Kentucky—Income Tax and Corporation License Tax Return due on 
or before April 15.—Domestic and Foreign Corporations. 
Louisiana—Income Tax Return due on or before May 15.—Domestic 

and Foreign Corporations. 
Returns of Information at the source due on or before May 
15.—Domestic and Foreign Corporations. 
Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 
MaryLanp—Annual Report (Personal Property Return) due on or before 
April 15.—Domestic Corporations. 
Franchise Tax Report and Franchise Tax due on or before 
April 15.—Domestic Corporations. 
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MaryYLanp—( Continued) 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual Report (Personal Property Return) and Filing Fee 
due on or before April 15.—Foreign Corporations. 

MassSACHUSETTS—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 

Missouri—Annual Franchise Tax due on or before May 15 and delin- 
quent after June 1.—Domestic and Foreign Corporations. 

Income Tax due on or before June 1—Domestic and Foreign 
Corporations. 

Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15. 
—Foreign Corporations. 

New JerseEY—Franchise Tax Return and Tax due on or before May 15. 
—Domestic Corporations. 

New Mexico—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and Foreign 
Corporations. 

New YorK—Annual Franchise (Income) Tax Return (Form 3 IT-Article 
9A, Tax Law) and payment of one-half of tax due on or before 
May 15.—Domestic and Foreign Business Corporations. 

Nortu Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20.—Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruopve IsLtanpD—Semi-Annual Report to Director of Labor due in April 
and October.—Domestic and Foreign Corporations employing 
five or more persons in Rhode Island. 

Corporation Tax Return, normally due March 1, but not 
due in 1942 until April 30, (extended by 1942 legislation).— 
Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

Vircinta—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Returns of Information at the source due on or before April 
15.—Domestic and Foreign Corporations. 

West Vircin1a—Annual License Tax Report due in April.—Foreign 
Corporations. 

Quarterly Gross Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
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Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Contracts You Can’t Enforce. Some interesting case-histories which 


show the advisability of a contractor getting his lawyer’s advice 
before undertaking construction work outside his home state, even if for the 
federal government. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941. 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 


warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the cempany subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 

es ye P : ‘ P : 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves alized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D, Baker Co.—three 


decisions of great significance to attorneys of corporations qualified in one or 
more states. 
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LOOSE LEAF——-ALWAYS UP TO DATE 


Complete, accurate and up-to-the-minute 
information in the fast-moving new field of 
“war-born” regulation has become almost an 
everyday necessity to lawyers everywhere. 


The CCH WAR LAW .SERVICE 
swiftly reports and oragnizes for easy ref- 
erence the laws, regulations, rulings, forms 
and orders on such vitally important subjects 
as priorities and preference ratings, alloca- 
tions, price control, government contracts 
and purchasing procedure, conscription, and 
the like. Thoroughgoing, right up-to-date 
always, this rapid-fire CCH loose leaf law 
reporter brings subscribers full, continuing 
and authoritative facts and data, and depend- 
able guidance, just when needed most. 
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Men are dying for us—to save our country for us. 
Shall we, the living, say crustily, “Defense Bonds? 
Oh, I bought some already”—and consider we have 
done enough? 


Keep buying . . . that’s our duty! Buy more, buy 
them regularly, out of each month’s income. 


Others are giving their lives. To lend every dollar 
we can afford is little enough . . . for you and me. 
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In the incorporation, qualification and statutory representation of corpora- 
tions, The Corporation Trust Company, C T Corporations System and 
associated companies deal with and act for lawyers exclusively. 


Chapter 121, Laws of New York, 1942, requires voting 
trustees of the stock of a foreign corporation (other than a 
moneyed or railroad corporation) having a business office 
in New York, who have designated a New York bank or 
trust company as transfer agent of the voting trust certifi- 
cates, to maintain certain records relative to the voting 
trust certificate holders either in the office of the corporation 
within the state or in the office of the transfer agent, open 
to the inspection, within prescribed limits, of voting trust 
certificate holders. 


The Supreme Court of Indiana has sustained a stock- 
holder in voting his stock in person at an annual meeting, 
although he had previously appointed a proxy who attempted, 
without success, to vote the stock also at the meeting. (See 
page 175.) 


In Texas, a suit against a Tennessee company to 
recover penalties for failure to qualify in Texas was held 
not subject to dismissal because the company was dissolved 
-in Tennessee after the suit was begun. (See page 182.) 
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